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DENTISTRY EXiV.5INING BOARD 

XN THE 3ZiTTZR O? THE DISCIPLINARY.* ' 

- -  P R O C E E D I S G S  hG;iI:iST 

DAVID L. HERBST, D,D.S., DECISION 
AND ORDER 

Respondent,  

The compla in t  hav ing  been f i l e d  i n  thls m a t t e r  on 
Noverrber 25, 1980;  t h e  r e s p o n d e n t ,  David L, H e r b s t ,  3.D.S. 
(Herbs t )  , by h i s  a t t o r n e y ,  A l b e r t  H. Beaver ,  118 North Lawton 
P l a c e ,  S t u r ~ e c n  Bay, i f i s c ~ n s i n  54235, hatring f i l e d  an 
a n s k e r  t o  t h e  ccz .2 la in t  cn February  2 6 ,  1981, a d m i t t i n g  
the f a c t u a l  a l l e g a t i o n s  con$ained i n  s a i d  c o m p l a i n t ;  

T h i s  m a t t e r  hav ing  come on f o r  h e a r i n g  on February  2 7 ,  
1981.. i n  Roo3 1 7 9 A ,  1400 ?-st i a sh inc j ton  Avenue, 31adison. 
Wisconsin:  E e r S s t  hav ing  a s p e a r e d  the rea '  i n  pe r son  and by 
h i s  a t t o r n e y ,  XLbsrt  H. Seaver ;  t h e  coz.?lainant  h a v i ~ q  
appeared  by A t t o r n e y  3 l ichael  3 .  Buchanan, 23om 183,  1 4 0 0  
E a s t  12as ' i l in~tcn Avenue,  >Iaciison, !L'iseonsin 5 3 7 0 2  ; the 
h e a r i n g  e r a n i n e r ,  A t t o r n e y  Donald 3. Sifztel, having  f i l e d  . . h i s  proposed  d e c r s ~ o n  and o r z e r  i n  t h i s  r a t t e r  on June  2 3 ,  
1981:  t h e  res?onc?enr, H e r b s t ,  by h i s  a t t o r n e y ,  A l b e r t  H. 
Beaver ,  hav inq  f i l e d  o b j e c t i o n s  LO such  ? reposed  d e c i s i o n  
and o r d e r  on J - l y  1 7 ,  1981; i h e  c o ~ , p l a i n a n t  by i t s  a t t o r n e y ,  
Michael  J. Suchaaan,  hav ing  f i l e d  a r e p l y  t o  r e s p o n d e n t ' s  
o b j e c t i o n s  on J u l y  30 ,  1 9 8 1 ;  

. T h e  C e n t i s t z y  E s z i i i n i n c  Soard ,  h a v i z g  c o n s i d e r e d  t h e  
above e n t i t l e d  matter, hav ing  reviewed t h e  r e c o r d  and p l e a d i n g s  
h e r e i n  and t h e  g rcposed  l e c i s i o n ,  f i n d i n 9 s  of f a c t ,  conc lus ions  
of l a w  and propose6  o r d e r  of Bear ing  E x a z i n e r  Dcnald R. 
Ri t te l .  d a t e d  J u n e  2 3 ,  1981,  and hav ing  c o n s i d e r e d  r e s p o n d e n t ' s  .- 
o b j e c t i o n s  t o  s a i d  proposed  d e c i s i o n  and o r d e r ,  and c o m p l a i n a n t ' s  
r e p l y  t o  such o b j e c t i o n s ,  l-akes t h e  f o l l o w i n g ,  c o n s t i t u t i n g  
i ts  d e c i s i o n  i n  t h i s  m a t t e r :  I 

-% 

F I N D I N G S  OF FACT 

1. David L. I i e r b s t ,  D.D.S. ( X e r b s t ) ,  4 3 0  Bridge  S t r e e t ,  
M a r i n e t t e ,  I J i scons in ,  w a s  a t  all t i m e s  m a t e r i a l  t o  t h e s e  pro- 
c e e d i n g s  l i c e n s e d  uader  t h e  p r o v i s i o n s  of ch. 4 4 7 ,  S t a t s . ,  t o  
p r a c t i c e  a s  a d z n t i s t  i n  t h e  S t a t e  of  Wisconsin under  l i c e n s e  
15001177 which was g r a n t e d  on Nay 2 4 ,  1973. 

2. On August 4 ,  1 9 6 0 , H e r b s t  tias found g u i l t y  by j u r y  
v e r d i c t ,  and a judgment o f  c o n v i c t i o n  t h e r e o f  was e n t e r e d  on 
September 3 0 , 1 9 8 0  by t h e  State of Wisconsin C i r c u i t  Cour t  
Branch I1 f o r  M a r i n e t t e  County,  on t h e  f o l l o w i n g  c r i m i n a l  
f e l o n y  c h a r g e s :  



- 
4 - 

. d  
a,  On o r  a b o ~ t  August 8 ,  1978,  a t  430 Br idge  S t r e e t ,  i n  t h e  

C i t y  of ?Iar i r ,cr te ,  Counry  of ? : a r i n e t t c ,  S t a c e  of :!iscon?in, i n  con- 
n e c t i o n  x i  t h  ti:e S:S t e  of K I S C G ~ S ~ ~ '  s >!edicaI A s s i s t a n c e  Program 
c r e a t e d  by ch. i 3  o f  t h e  W i s c c n s i 3  S t a t u t e s ,  E e r b s t  d i d  knoxingly 
and u i l l f ; l l y  cake  and  c a u s e  t o  be nadc  f a l se  s t a t e m e n t s  and r ep re -  
s e n t a t i o n s  of = a c e r i a l  f a c t  i n  an a p j l i c z t i o n  fo r  payicent and 
reicbursezen: of  Piedical  Assistance, t o  wit: r e p r e s e n t a t i o n s  on 2 

X e d i c a l  A s s i s t a n c e  clain f o m ,  d a t e d  August 8, 1978 ,  t h a t  on  llay 31, 
-1977, H e r b s t  had  p ~ o - ~ ~ i d e d  s e r v i c e s  t o  p a t i s n t  Sharon B. ,  d e s c r i b e d  
as f o l l o v s :  

Service Code D e s c r i p t i o n  of  :\-1Peyed Service 
00110 Oral Exan - 
00270 Two B i c e  L'ing X- rays  
01100 ' - P r o p h y l a x i s  
0 1200 F l u o r i d e  T r e a t n e n t  

when i n  t r u t h  and i n  f a c t ,  a s  R e r b s t  knew, s a i d  s t a t e m e n r s  and 
- r e p r e s e n t a t i o n s  were cot t r u e ;  a l l  i n  v i o l a t i o n  oE secs. 49 .49 (1 ) (a )1  

a n d  49 .49(1)  ( b )  1 ,  Kis. S t a t s .  

b. On o r  aboat.  SovezSer  18, 1977,  a t  430 Br idge  S t r e e t ,  i n  
the City of I . i a r k n e ~ t e ,  County of ?!arBnecrz, S r a t e  o f  K i s c o n s i n ,  dn 
c o n n e c t i o n  ~ 5 t h  t he  preFara: ion and s u b a i s s i o n  of a c l a i x  s e e k i n g  
r e i m b u r s e x s n t  f r a z  t h e  S t a t e  o f  W i s c o n s i n ' s  ?!edical Assis:ance 
P r o g r a z  c r e a t e d  by ch .  $9 o f  t h e  Wiscons in  S t a t u t e s ,  HerSs t ,  w i t h  
i n t e n t  t o  cislead 3rd  defraud, d i d  cake and c a u s e  t o  b e  made f a l s e  
s t a t e - e n t s  and r s p r e s c n t a t i o z s  of ~ s t e r i a l  fact, co w i t :  r ep re sen -  
tations on a ?!edical . ; ss ls tance c l a h  f o m ,  l a c e d  Sovember 18, 
1977,  t h a t  on Save-Ser 16 and Sovezbe r  21 ,  1977, Hshbs6 had p rov ided  
services t o  p a t i e n t  Sharon 3 . ,  d e s c r i b e d  a s  f o l l o z s :  

S e r v i c e  Code Description of A l l e g e d  S e w i c e  Bate o f  S e r v i c e  
001 10 11/16/77 
00270 " ( 2 ] '@ 

18 11/16/77 - 04 120  Four Quadrancsq8 11/16/77 - 
01 100 11/21/77 
01200 * .  11/21/77 

e 

when i n  t r u t h  and i n  f a c t ,  a s  Hcrbsb knew, s a i d  s t a t e m e n t s  and  
r e p r e s e n t a t i o n s  were  noe  t r u e ;  a l l  i n  v i o l a t i o n  o f  secs. 49 .49 ( l ) (b )  
and 49 .49(2)  (a), \;ise S t a t s .  (ch.  29, Laws of  1977, s c c .  594m), (a . 
misdemeanor) .  

c.  On or about J u l y  18, 1978, ac 430 Bridge S t r e e t ,  i n  t h e  
C i t y  o f  ? l n r i n t . t t e ,  Cauntg of  !Iclrinettt ' ,  S t a t e  of Wiscons in ,  i n  
c o n n e c t i o n  w i t h  t h e  S t a t e  of \ u ' i s cons in1s  h l e d i c a l  A s s i s t a n c e  Program 
created by ch. 49 o f  the Wiscons in  S t a t u t e s ,  H c r b s t  d i d  knowingly 
and w i l l f u l l y  nake and c a u s e  t o  be  made false s t a t e m e n t s  and r e p r e -  
s e n t a t i o n s  of m a t e r i a l  f a c t  i n  an a p p l i c a e i o n  f o r  payment and 

" r e imbursemen t  of  X e d i c a l  A s s i s t a n c e ,  t o  w i t :  r e p r e s e n t a t i o n s  a n  a 
I i e d i c s l  A s s i s t a n c e  c l a i m  £ o m ,  d a t e d  J u l y  18. 1 9 9 8 ,  t h a t  on  May 1 2 ,  
1978, t I c r b s t  had  p rov ided  s e r v i c e s  t o  p a e f e n r  B r i t t a  h., d e s c r i b e d  
as f o l l o w s :  

Service Gad2 
0711Q 

B e s c r i ~ t i n n  of  Xllcccd Service - Tooth  Number 
E x t r a c t i o n  - S i n g l e  Too th  2 7 



wren in t r c t h  a n d  i n  f n c t ,  as I l c r b s t  kneu, s a i d  s t a t e m e n t s  and 
r e p r e s e n z a t i o n s  vere n o t  t r u e ;  a l l  i n  v i o l a t i o n  of s e c s .  4 9 . 4 9 ( l ) ( a ) 1  
and 49.49(1)  (511, 'dis. S t a t s .  

d .  On sr a b o u t  J u l y  1 8 ,  1978,  a t  430 Br idge  S t r e e t ,  i n  t h e  
City of tfarincccc, Counr): of  !!srincttc, S t a t e  O Z  Wiscons in ,  i n  connec t ion  
v i t h  t h e  S t a t e  or' i ; i s c o n s i n l s  ?!2dical A s s i s t a n c e  P rogran  c r e a t e d  by 
ch. 49 of t h e  'n ' i scons in  S t a e u t e s ,  l!erbst d i d  knowingly and w i l l f u l l y  
make and  c a u s e  t o  b e  xade i a l s e  s r a t c z c n t s  and n i s r e p r e s e n t a t i o n s  of  
material f z c t  i n  an a p 2 l i c a t i o n  f o r  paynent  and reirn5ursement of X e d i c a l  
A s s i s t a n c e ,  t o  v i t :  r e p r e s e x ~ n t i o n s  on a  Y e d i c a l  A s s i s t a n c e  c l a i m  for r . ,  
d a t e d  J u l y  18, 1978, t h e c  on July 1 4 ,  1978 ,  H e r b s t  had p rov ided  s e r v i c e s  
t o  B r i t t a  X. ,  d e s c r i b e d  a s  f o l l o w s :  

Service Cod2 . D e s c r i p t i o n  of  A l l e g e d  S e r v i c e  Tooth  Sunber  
. 0711Q E x t r a c t i o n  - S i n g l e  Tooth  2 2 

yhen i n  t r u t h  and i n  fact, a s  H e r b s t  knew, s a i d  s t a t e m e n t s  and 
g e p r e s e n t t t l o n s  w e r e  cst true; a l l  i n  v i o l a r i o n  of secs .  49 .49 (1 ) (2 )1  
and 4 9 . 4 9 ( 1 )  (b), Xis. S t a t s .  

e. On or  abouc August 15, 1 9 7 8 , . a t  430 Br idge  S t r e e t ,  i n  t h e  
City of ? I a r i c e r t e ,  County o f  ? l a r i n e t t e ,  S t a t e  of Wiscons in ,  i n  con- 
nection v i t h  the S c z t e  of W i s c o n s i n ' s  I I e d i c a l  A s s i s t a n c e  ?rogran 
c r e a t e d  by 65.  4 9  of t h e  !:isconsin S t z t u t $ s ,  Herbs t  d i d  k ~ o w i n g l y  
and w i l l f u l l y  ~ a k s  and c a u s e  t o  b e  zade , f a l s e  s t a t e z e n t s  sad r e ~ r e -  
s e n t a t i o n s  o f  a a r e r i a l  f d c t  i n  a n  a p p l i c a t i o n  f o r  p a p r e n t  and  
reinrburse-enr  of ? l cd i ca f ,  A s s i s t 3 n c e ,  ro  w i t :  r e p r e s c n t a t i c n s  on a 
M e d i c s 1  X s s i s t a ~ . c e  clain Eorrr?, da red  i u g u s t  15, 1978, t h a t  on  
J u n e  20,  1 9 7 8 ,  and J u n z  2 2 ,  1978,  2 e r b s t  had p rov ided  ssruices t o  

. p a t i e n t  Jenice  X . ,  d e s c r i b e d  a s  f o l l o w s :  

Service Code D e s c r i p t i o n  of A l l e g e d  S e r v i c e  Tooth L e t t e r  
07110 Single  Tooth  (unccmpi ica  t e d )  V 
07110 Single Tooth  ( u n c o z ? l i c a t e d )  U 
07110 Single Tooth  (uncompl i ca t ed )  L - 
07110 S i n g l e  Too th  (uncompl i ca t ed )  . - - 

when i n  t r u t h  and  i n  fact, as H e r b s t  knew, s a i d  s t a t e m e n t s  and 
r e p r e s e n t a t i o n s  were n o t  t r u e ;  a l l  i n  v i o l a t i o n  of  sees, 49.49(!)(a)1 
and 49.49(1)(b)l, Wis. S t a t s .  

. * 

f .  On or about July 1 7 ,  1978, a t  430 Br idge  S t r e e t ,  i n  the  
City  of ? f a r i n e c t e ,  County of Z i a r i n e t t e ,  S t a t e  of  Wiscons in ,  i n  
c o n n e c t i o n  with t h e  S t a t e  of  K i s c o n s i n f s  3 e d i c a l  A s s i s t a n c e  Program 
c r e a t e d  by ch .  49 s f  t h s  \ : isconsin S ~ a t u t e s ,  H e r b s t  d i d  k n o w i n g l y  
and w i l l f u l l y  n:a'l;i! and  cause t o  be  made f a l s e  s t a t e m e n t s  and r e p r e -  
sentations o f  m a t e r i a l  f a c t  i n  an a p p l i c a t i o n  f o r  payment and 
r e i m b u r s e n e n t  of ?Iedicab X s s i s t n n c c ,  t o  w i t :  r e p r e s e n t a t i o n s  on a  
I ieddcal  Ass i s t ancc l  c1at.n form, d a t e d  July 17, 1978, t h a t  on  A p r i l  2 ,  

.. 1378, H e r b s t  had p r o v i d e d  services t o  p a t i e n t  Ruth  A . ,  d e s c r i b e d  as  
fol lows : 

Servlce Code 
a- 

07250 
Bcscription of . l t l c ~ c d  S e r v i c e  ---- Tooth Numher 
Root Rccovcr>: (Si:r+l',xc.ll i;c::\o~,il 9 

s f  R e s i d u a l  Roots )  . 



when i n  t r u t h  a n d  i n  f a c t , - .  ns l l c rbs t  knew, s a i d  s t a t c r n e n t s  and  
r e p r e s e n E a c i o a s  *zere ED: t r u e ;  a l l  i n  v i o l a t i o n  of s e c s .  4 9 . 4 9 ( 1 ) ( a ) l  
and 49.43(!) (5) 1 ,  !;is. S t a r s .  

e 

3. On Augus t  5 ,  1950 H e r b s t  gas found g u i l t y  by j u r y  v e r d i c t ,  and 
a Judgncnt of Con-z ic t ion  ~ h c r c o f  -das e n t c r c d  on  September 30, 1980 by 
t h e  S t a t e  o f  X i s t o n s i n  C i r c ~ i c  C o u r t  3 r a n c h  I1 f o r  X a r i n e t t e  County, on  
the  f o l l o ~ 5 n g  crizinal f e l o n y  c h a r g e s :  - 

a. On or a b o u t  August  15,  1978, z t  430 Br idge  S t r e e t ,  i n  t h e  
C i t y  o f  ? !ar inec te ,  Ccirntjr o f  ? ! a r i n z t t e ,  S t a t e  of ' n ' i s rons in ,  in con- 
n e c t i o n  x i  :h t h e  S t a t e  of I; isconsin. 's  Sczdical X s s i s r a n c e  F r o g r a n  
c r e a t e d  by ch.  L9 of  t h e  Wiscons in  S t a t c t e s ,  E e r b s t  d i d  knowinzly 
and w i l l f u l 1 . y  ~ a k e  and c a c s e  t o  b e  ndde f a l s e  s t a c e x e n t s  and rep-  
r e s e n t a t i o n s  of zaterial f a c r  i n  a n  a p p l i c a t i o n  f o r  payzen t  and 
reimbuzsez.snr  of >ledical  X s s l s z a n c e ,  To w i t :  r e p r e s e n t a t i o r , ~  on a 
I f e d i c a l  A s s i s : a ~ c e  c i a i s  Ear=, d a t e d  August 15, 1978, t h a t  a n  
July 14 ,  1973, % e r S s t  had p r o v i d s d  s e r v i c e s  t o  p a t i e n t  J e n i c e  A . ,  
d e s c r i b e d  as f o l l o w s :  

- S e r v i c e  Co2e 
071  10 

D e s c r i p t i o n  o f  - \ l f e z c d  S e r v i c e  Tooth  L e t t e r  
S i n g l e  Too:h ( u n c o ~ p l i c a c c d )  A 

09110 Single  Tooth  ( u n c o n p l i c a t e d )  B 

when i n  t r u t h  and  i n  f s c ~ ,  a s  H e r b s t  k n e w , - s a i d  s t a t e f n e n t s  and rep-  
f e s e n t a t i c n s  v 2 r e  ~ O C  T x e ;  a f l  i n  v i o l a t i o n  of s e c s .  4 9 . 4 9 ( i ) ( a ) l  
and 49.49(1)  (3) 1, \;is. S t a t s .  

b. On o r  a b o u t  J u l y  2 7 ,  1978, a t  L3O S r f d g e  S t r e e t ,  i n  t h e  
C i t y  of > i a r i n e t t s ,  Coxnty o f  ? ! a r i n e t t e ,  S t a t e  of  iiTisconsin, i n  ccn- 
n e c t i o r ,  wi t :?  zkr l  Stz:s of ! : isconsin 's  ? f ? d i c a l  J - s s i s ~ a n c e  Program 
created by c 5 .  49 of :he Wiscons in  S t a t u t e s ,  f l t l rbst  d i d  iincwin;;iy 
and w i l l f u l l y  nake and c a u s e  t o  b e  nade f a l s e  s t ace rzen t s  and r2p- 
r e s e n t a t i o n s  of m a t e r i a l  f a c t  i n  a n  a p p l i c a t i o n  f o r  payment and 
re imburse inent  of a  X e d i c a l  A s s i s t a n c e  c h i n  form,  d a t e d  J u l y  27, 
1978, t h a t  o c  J u l y  16,  1975, H e r b s t  had p r o v i d e d  s e r v i c e s  t o  p a t i e n t  
Robert A.,  d e s c r i b e d  as f o l l o w s :  

Service Codc 
Q3310 

D e s c r i p t i o n  o f  A l l eged  Service 
One C a n a l  Root Cana l  Therapy  

when in t r u t h  and i n  fact, a s  H e r b s t  knew, s a i d  s t a t e m e n t s  and 
r e p r e s e n t a t i o n s  were n o t  :rue; a l l  i n  v i o f a t i o n  of s e c s .  $ 9 . 4 4 ( 1 ) ( a ) l  
a n d  4 9 . 4 9 ( 1 ) ( 5 ) 1 ,  W i s ,  S t a t s .  

c .  On o r  a b o u t  Xugust 2 2 ,  1975,  a t  430 B r i d g e  S t r e c r ,  i n  t h e  
City  of l i a r i n c s t e ,  County o f  ! l a r i n c t t e ,  S t a t e  of I J i s cons in ,  i n  con- 

. neetion w i t h  t h e  S t a t e  of  Wisconsin" FEIedical i l s s i s t a n c e  Program 
created by ch.  49 of  t h e  Wiscons in  S t a t u t e s ,  H e r b s t  d i d  knowingly 
and w i l l f u l l y  make and c a u s e  t o  b e  made f a l s e  s r a r e m e n t s  and r e p r e -  

" sentations of  m a t e r i a l  f a c t  in an a p p l i c a t i o n  f o r  payment and 
' r e i m b u r s e m e n t  of  3fed ica l  A s s i s t a n c e ,  t o  w i t :  r e p r e s e n t a t i o n s  on  a 

P Ied ica l  A s s i s t a n c e  c l a i m  form, d a t e d  A u g u s t  22, 1978, t h a t  on 
A p r i l  13,  1978, I l c sbs t  h a d  provided scrviccs eo p a t i e n t  Dersy B . ,  
d c s c r i b c d  as folloxs: 



S e r v i c e  Ccde 
07250 

Bescri?: ion o f  21 lezed  S e r v i c e  Tooth  Xuxber 
Root  2 c c o v e r y  6 

when i n  t r u t h  and i n  fact, a s  Herbs? knew, s a i d  s t a t e n e n t s  and 
r e p r e s e n t a t i o n s  xcrc n a t  t r u e ;  a l l  i n  v i o l a t i o n  of  s e c s .  4 9 . 4 9 ( 1 ) ( a ) 1  
a n d  49.49(f)(5)1, X i s .  S t a t s .  

d .  ' On o r  a h u r  August 2 2 ,  1978, a t  430 lZridge S t r e e t ,  i n  t h e  
C i t y  of X a r i n e t c e ,  Co2n:y of Y s r i n e t r e ,  S t a t e  of G i s c o n s i n ,  i n  con- 
n e c t i o n  xich t h e  S t a c e  of  X i s c o n s i n ' s  I !edical  - 4 s s i s t a n c e  Program 
c r e a t e d  by ch .  $ 9  o f  :he V i s c o n s i n  S t a t u t e s ,  Hzrbs t  d i d  knov ing iy  
and w i l l f u l l y  sake and c a u s s  t o  be  nade  f a l s e  s t a t e x e n t s  azd r e p r e -  
s e n t a t i o c s  of  raierizl f a c t  i n  a n  a p p l i c a t i o n  f o r  payr.ent and 
r e i n b u r s e z e n :  of ?:edical A s s i s r a n c e ,  t o  w i t :  r e p r e s e n t a t i o n s  on a  
M e d i c a l  A s s i s t a n c e  clai-, for=, dated August 22,  1978, t h a t  on 
A p r i l  19 ,  1918,  B ~ s 5 s c  had p r o v i d e d  s e r v i c e s  t o  p a t i e n t  Betsy  B . ,  
d e s c r i b e d  a s  f a l l o w s :  

S e r v i c e  Code D e s c r i p t i o n  o f  A l l e g e d  Service Tooth  SunSer  
07250 Root  Recovery  11 

when i n  t r u t h  and i n  f a c t ,  a s  H e r b s t  knew, said s t a t e m e n t s  and 
r e p r e s e n t a t i c n s  v e r e  rao t true; all i n  violation of s e c s .  49.49 (1) (a) l 
and 4 9 . 4 9 ( 1 ) ( 5 ) 1 ,  X i s .  Sra ts .  

-. 

e. On or  a b o u t  Sovember 1 4 ,  1978, a t  439 B r i d s e  S t r e e t ,  i n  
t h e  C i t y  of > ! a r i n e t t e ,  County o f  >!ari?ectte, S t a t e  of  Wiscons in ,  i n  
connec t i0 .n  xith t h e  S t = i t e ' o f  k 'h ' i scon~in ' s  >!edical X s s i s t a n c e  Program 
c r e a t e d  by ch. L9 of t h e  X i s c o n s i n  S t a t c t e s ,  EerSsi  d i d  kr.3:;Lngly 
and w i l l f u l l y  s a k s  and c a u s e  t o  be  cads f a l s e  s r a t c c e n t s  and r e p r e -  
s e n t z t i o n s  of z a t s r i z l  f a cz  I n  an a ? p l i c a i f o n  for payzent and 
r e i n 3 u r s e : i l ~ t  cf \!tCical A s s i s t a n c e ,  :o  wit: r e p r e s e n t a t i c r , ~  on a 
M e d i c a l  A s s i s t a n c e  c l a i m  f o m ,  d a t e d  November 14,  1978, t h a t  o n  
July 11, 1978, H e r b s t  had  p r o v i d e d  s e r v i c e s  t o  p a t i e n t  Jeremy B. ,  
d e s c r i b e d  a s  f o l l o w s :  

Service Code D e s c r i p t i o n  o f  XPfeeed Service 
0 4  120 Sub-gingival C u r s e t a g e  

. ( m a x i l l a r y  l e f t  q u a d r a n t )  
( m a x i l l a r y  r i g h t  q u a d r a n t )  

- -  (mandibular  l e f t  q u a d r a n t )  
(mandibular  r i g h t  q u a d r a n t )  

when i n  t r u t h  and i n  fact, as H e r b s t  knew, s a i d  s t a t e m e n t s  and  
r e p r e s e n t a t i o n s  were  no t  t r u e ;  a l l  i n  v i o l a t i o n  o f  secs. 4 9 . 4 9 ( 1 ) ( a ) l  
a n d  4 9 . 4 9 ( l )  ( b ) l ,  W i s .  S t a t s .  

f .  On o r  a b o u t  S c p t s n b e r  8 ,  1975, a t  430 B r i d g e  S t r e e t ,  i n  
t he  City o f  ? I a r i n c c t e ,  County of  > i a r l n e t t e ,  S t a t e  of Wiscons in ,  i n  
c o n n e c t i o n  w i t h  the S t a t e  of  W i s c o n s i n ' s  N e d i c a l  A s s i s t a n c e  Program 
c r e a t e d  by c h ,  49 of the  Wiscons in  S t a t u t e s ,  H e r b s t  d i d  knowingly 
and w i l l f u l l y  make and c a u s e  t o  bc made f a l s e  s t a t e m e n t s  and r e p r e -  
s e n t a t i o n s  of m a t e r i a l  f a c t  i n  a n  a p p l i c a t i o n  f o r  payment and 



r e i n b u r s e x e n t  o f  X e d i c a l  A s s i s t a n c e ,  t o  w i t :  r e p r e s e n t a ~ i o n s  on a 
E f e d i c a l  Xssis :ance c l a i p  form, d a t e d  S e p t e ~ b e r  8 ,  1978, t h a t  on 
Augus t  28, 1978, H c r b s t  had p rov ided  s e r v i c e s  t o  p a t i e n t  Eonnie 3 . ,  
d e s c r i b e d  a s  f o l l o w s :  -. 

Service Code D e s c r i p t i o n  of Xl leped  S e r v i c e  Too t h ?ium5 e r 
02320 . P l a s t i c ,  '-1esia1, I n c i s a l  8 

S u r f a c e s  (permanent  t e e t h )  
83120 I n d i r e c t  Pu lp  Cap 8 
023 10 P l a s t i c ,  L i n g u a l  S u r f a c e  8 - .. 

( p e r n a n e n t  t e e t h )  
83120 Indirect P u l p  Csp 8 

when i n  t r c t h  and i n  fact, a s  H e r b s t  knew, s a i d  s t a t e r c e n t s  and 
r e p r e s e n t a t i o n s  y e r e  2 o t  t r u e ;  a l l  i n  v i o l a t i o n  of s e c s .  4 9 . 4 9 ( 1 ) ( a ) 1  
and 49 .49(1)  (b) 1, X i s ,  S t a s s .  

g ,  On o r  a b o u t  Septe-her  12 ,  1978, a t  430 B r i d g e  S t r e e t ,  i n  
the C i t y  o f  Y a r i n e t t s ,  County of f . !ar inet te ,  S t a t e  o f  !;iscor,sin, i n  
c o n n e c t i o n  xlr3 L'ne S t a t s  of : ? i s c o n s i n ' s  !.Iedical A s s i s t a n c e  P r o g r x  
c r e a t e d  by ch .  49 of :he X i s c o n s i n  Statutes, E e r b s t  d i d  knawingly 
and w i l l f u l l ; :  rake and c a u s e  t o  b e  aaZe f a l s e  s t a t e c e n t s  and r e p r e -  
s e n t a t i s a s  of  - a t e r i a l  f a c t  i n  a n  a p p l i c a t i o n  f o r  Tayxsns and 
rebrr?bursc;l\.ent of  5iedical  A s s i s t a n c e ,  t o  w i t :  rcgresentations on a 
b i e d i s a l  . k s s l s r a z c e  c l a i = :  form, d z t e d  S e ~ t e r n b e r  12,  1978,  c h a t  on 
Augus t  28, 1 5 3 ,  H e r b s t  had p rov id3d  s e h v i c e s  t o  p a t i e n t  Bonnie B., 
d e s c r i b e d  a s  f o l l o w s :  

Service CoPs 
02320 

D e s c r i p t i o n  of :11Pezsd S e r g i c e  Tooth Suz32r 
P l a s t i c ,  D i s z a l ,  I n c l s a l  9 

S u r f a c e s  ( p e n a n e n t  c e e t h )  
I n d i r e c t  Yulp Ca? 9 
P l a s t i c ,  L i n g u a l  S u r f a c e s  9 

(permanent  t e e t h )  
" I n d i r e c t  P u l p  Cap 9 

when i n  t r u t h  and  i n  f a c t ,  a s  H e r b s t  knew, s a f d  s t a t e m e n t s  and  
r e p r e s e n t a t i o n s  were 11.06 t r u e ;  a l l  - i n  v i o l a t i o n  o f  s e c s .  49 .49 (1 ) ( a )1  
and 49 .49 (1 )  (b) l ,  Xis, S t a t s ,  

% 

k. On o r  a b o u t  August  22 ,  1978, a t  4 3 0  B r i d g e  S t r e e t ,  i n  t h e  
C i t y  of PIar i rae t te ,  County o f  ? . i a r i n e t t e ,  S t a t e  of Wiscons in ,  i n  con- 
n e c t i o n  w i t h  t h e  S t a t s  o f  \ J i s c o n s i n l s  > i s d i c a l  A s s i s t a ~ c e  Program 
c r e a t e d  b y  ch .  $9 of t h e  !:isconsin S t a t u t e s ,  X c r b s t  d i d  knowingly 
and w i l l f u l l y  make and  c a u s e  t o  be made f a l s e  s t a t e m e n t s  and r e p r e -  
s e n t a t i o n s  of a a t s r i z l  f a c t  i n  a n  a p p l i c a t i o n  f o r  payncnt  and 
r e i m b u r s e n e n t  of  \ l e b i c a l  : l s s i s r 3 n c z ,  t o  w i t :  r e p r e s c n ~ a t i o n s  on  a  
M e d i c a l  A s s i s t a n c e  c l a i m  form, d a t e d  August 2 2 ,  1978 ,  t h a t  on  
Hay 16,  197s .  Hcrbss  had  p rov ided  s e r v i c e s  t o  p a t i e n t  Bctsy B.,  
described a s  f o l l o w s :  

e. 



S e r v i c e  C c d e  
02310 

D e s c r i ? t i o n  o f  1i.11 e ~ e d  S e r v i c e  
P l a s t i c ,  Xes ia l  S u r f a c e  

( p e r n a n e n t  t e e t h )  
Amalgan, D l s r a l  S u r f a c e  

(permaneriE t e e t h )  
Amalgam, L i n g u a l  ' Su r face  

(permanent t e e t h )  
P l a s t i c ,  Buccal  S u r f a c e  

Tooth SurScr 
2 2 

(permanent  t e e t h )  

when i n  t r u t h  and i n  f a c t ,  as Eierbst knew, s a i d  s t a t e m e n t s  and 
r e p r e s e n e a t i o n s  were  not t r u e ;  a l l  i n  v f o l a t i o n  o f  s e c s .  4 9 . 4 9 ( 1 ) ( a ) l  
and 49 .49 (1 )  (b)  1, Xis. S t a r s .  

i. On or a b o u t  August 22, 1978, a t  430 Br idge  S t r e e t ,  i n  t h e  - C i t y  of X a r i n e r t e ,  County o f  X a r i n e t t e ,  S t a t e  of Wiscons in ,  i n  con- 
' n e c t i o n  wits t h e  St;?r_e of ~ ~ i s c o n s i n f s  :!ealcal A s s i s t a n c e  Progrzin 

c r e a t e d  by ch. $ 5  of t h e  Wiscons in  S t a t u t e s ,  B s r S s t  d l d  knou ing ly  
- and w i l l f u l l y  c 2 k e  and c a u s e  t o  be  made f a l s e  s t a t e x e n t s  and r e p r e -  
. s e n t a r i o n s  of zat2rial F a c t  i n  a n  a p p l i c z t L c n  f o r  p a v e n t  and 
reinburse:er.t of >!sd lca i  X s s i s t a n c e ,  t o  v i t :  r e p r e s e ~ t a t i o n s  on a 
M e d i c a l  Assis:ance clain f o r x ,  d s t e d  A u ~ c s t  2 2 ,  1978, t h a t  on 
May 16,  1978, E z r j s t  had p r o v i d e d  s e r v i c e s  t o  p a t i e n t  3 e t s y  B., 
d e s c r i b e d  a s  f c f l o v s :  

S e r v i c e  Code D e s c r i ? t i o n  of  Xl leced  S e r v i c e  Tooth :{u-ber 
02310 P l a s t i c ,  !!esial S u r f a c e  2 7 

(permanent  t e e t h )  
02140 am alga^, Cis ta l  S u r f a c e  2 7 

( p e m a n e n t  tee:h) 
02310 P l a s t i c ,  S u c c a l  S u r f a t e  27 

( p e r ~ m n c n t  teet!:) 
02140 lgan ,  Lingcal S u r f a c e  27 

(permanent t e e t h )  

when i n  t r u t h  and i n  f a c t ,  a s  H e r b s t  knew, s a i d  s t a t e m e n t s  and - 
representations w e r e  n o r  t r u e ;  a l l  i n  v i o l a t i o n  of s e c s .  49.49(1)(a)l - - and 49 .49 (1 ) (b )1 ,  Wis. S e a t s .  

e 
C 

j. On o r  a b o u t  J u l y  19 ,  1978, at 430 B r i d g e  S t r e e t ,  i n  t h e  
City of M a r i n s t t e ,  County of  ? i a r i n e t t e ,  S t a t e  of Wiscons in ,  i n  con- 
n e c t i o n  w i t h  t h e  S t a t e  of  Wiscons in% X e d i c a l  A s s i s t a n c e  Program 
c r e a t e d  by ch. 49 o f  t h e  ! J i scons in  S t a t u t e s ,  Werbst d i d  knowingly 
and w i l l f u l l y  c z k s  and c a u s e  t o  be  made f a l s e  s t a t e m e n t s  and r e p r e -  
s e n t a t i o n s  of  n a t e r i a l  f a c t  i n  an  a p p l i c a t i o n  f o r  payment and  
re imbursement  of  ? I s d i c a l  X s s i s t a n c e ,  t o  w i t :  r e p r e s e n t a t i o n s  on a 
Bledical  Xssisczince c la i rn  fa rm,  d a t e d  J u l y  19, 1975, t h a t  on June  9 ,  
1978, H s r b s t  had  p r o v i d e d  s e r v i c e s  t o  p a t i e n t  Gaspa re  B., d e s c r i b e d  
as fof lows:  . 

.. S e r v i c e  Code 
02140 ' 

D e s c r i p t i o n  of  .4l leged Service Tooth  Number 
Amalgam, L i n g u a l  S u r f a c e  24 . 

(permanent  see t h )  
02140 Amalgam, L i n g u a l  S u r f a c e  

(permanent  t c e  t h )  



and t h a t  t h e s e  s e r v i c e s  were m e d i c a l l y  n e c e s s a r y ,  when i n  t r u t h  and . . 
in f a c t ,  a s  E e r b s t  k n e ~ * ,  s a i d  s t a t e c e n t s  and r e p r e s e n t a t i o n s  v e r e  
no t  t r u e  i n  t h a c  t h e  r e s t o r a t i o n s - u e r e . n o t  m e d i c a l l y  c e c e s s a r y ;  all 
in v i o l a t i o n  of s e c s .  49.4$(1) (a)  1 and 49.49(1) (b) 1, W i s .  S t a s s .  

k, O n  o r  abou t  J u l y  19 ,  1978, a t  430 Br idge  S t r e e t ,  i n  t h e  
C i t y  o f  ? f a r i n c t c e ,  County o f  F in r ine t t e ,  S t a r e  of Wisconsin,  i n  con- 
n e c t i o n  w i t h  t h e  S t a t e  of X i s c o n s i n ' s  X e d l c a l  X s s i s t a n c e  Progran  
c r e a t e d  by ch .  $9 of  t h e  L'isconsin S t a t u t e s ,  Herbs t  d i d  knowingly 
and w i l l f c l l y  c a k e  and cause  t o  be made f a l s e  s t a t e m e n t s  and r e? re -  
s e n t a t i o n s  of n a t e r i a l  f a c t  i n  an  a p p l i c a t i o n  f o r  payment and 
reimbursement of ZIedfcai . ' lssistande, t o  w i t :  r e p r e s e n t a t i o n s  on a 
N e d i c a l  A s s i s t a n c e  c l a i n  form, d a t e d  J u l y  19, 1978, t h a t  on June  6 ,  
1978, H e r b s t  had p rov ided  s e r v i c e s  t o  p a t i e n t  Gaspare  B . ,  d e s c r i b e d  

- as f o l l o w s :  

S e r v i c e  Code D e s c r i p t i o n  of  :U.lcycd S e r v i c e  Tooth %umber 
02140  h a l g a a ,  L i n g u a l  S u r f a c e  26 

(pernanenr  r e e t h )  
02140-  Amalgam, Lingua l  S u r f a c e  25 

(permanent t e e t h )  

and t h a t  t h e s e  s e r v i c e s  were m e d i c a l l y  n e c e s s a r y ,  when i n  t r u t h  and .. i n  f a c t ,  a s  i t e r b s ~  kze~z ,  sndd s t a t e z e n t s  and r e p r e s e n t a t i o n s  l+.,erc 
no t  t r u e  i n  r h 2 t  t h e  r e s t o r a t i o n s  were not  nedicaPPy n e c e s s a r y ;  all 
i n  v i o l a t i o n  of s e c s .  49.49(1)(3)1 and 49.49(l)(b)I, W i s .  S t a t s .  

1. On o r  abou t  19,  1978, a t  430 Br idge  S t r e e t ,  i n  t h e  
City  of  X a r i n e t t e ,  Cour~t)* of > ! a r i c e t t e ,  S r a t e  of ld,tsconsin, i n  con- 
n e c t i o n  w i t h  t h e  S t a t e  of !2 i scons in ' s  :!edicai t ;ss is iance Program 
c r e a t e d  by ci:. 49  of ebe 'Idisconsin Statutes, l i e r b s t  d i d  knowirtgiy 
a n d  willfully ~ a k e  and c a u s e  t o  be made f a l s e  s t a t s n r n t s  and r e p r e -  
s e n t a t i o n s  of  m a r e r i a l  f a c t  i n  an  a p p l i c a t i o n  f o r  payment and 
r e i m b u r s e x e n t  o f  X e d i c n l  A s s i s t a n c e ,  co w i t :  r e p r e s e n t a t i o n s  on  a 
Medical  A s s i s t a n c e  c l 3 i a  form, d a t e d  J u l y  19,  1978, t h a t  on June  6 ,  
1378, H e r b s t  had p rov ided  s e r v i c e s  6 0  p a t i e n t  Gaspare B . ,  d e s c r i b e d  . 
as f o l l o w s :  

Service  Code 
02140 

D e s c r i p t i o n  o f  Al leged  S e r v i c e  Tooth Kumber 
halgarn, Lingua l  S u r f a c e  27 

(permanent t e e t h )  

and t h a t  t h i s  s e r v i c e  w a s  m e d i c a l l y  n e c e s s a r y ,  when i n  t r u t h  and i n  
fact, as  H e r b s t  knew, s a i d  s t a t e m e n t s  and r e p r e s e n t a t i o n s  were n o t  
t r u e  i n  t h a t  t h e  r e s t o r a t i o n  was n o t  m e d i c a l l y  n e c e s s a r y ;  a l l  i n  
~ i ~ l a b i o r l  of s e c s .  4 9 . 4 9 ( 1 )  (a) 1 and 49.4931) (b)  1 ,  I l l i s ,  S t a t s .  

- 4. The c o n v i c t i o n s  s e t  f o r t h  above i n  p a r a g r a p h s  2 and 3 i n v o l v e  
conduc t  by Herbst i n  the c o u r s e  of h i s  p r a c t i c e  of d e n t i s t r y .  

5 ,  The payment of t h e  fine imposed by t h e  c i r c u i t  c o u r t  
has been s t a y e d  and  Herbst1s motion f o r  release on bond pend- 
ing s e e k i n g  p o s t  c o n v i c t i o n  r e l i e f  has b e e n  a l l o w e d  by the 
M a r i n e t t e  County C i r c u i t  C o u r t ,  bo th  pend ing  Herbst's s e e k i n g  
pos t  conviction relief. 



1. The D e n t i s t r y  Exaz in ing  B a r d  h a s  j u r i s d i c t i o n  i n  
t h i s  p r o c e e c i n g  ~ a r s c a n t  t o  sec .  447.07, S t a t s , ,  and H e r b s t ' s  
motion t o  k i s z i s s  t h e  compla in t  i s  den ied .  

2. H e r b s t ,  hav ing  been c o n v i c t e d  o f  the c r imes  se t  
f o r t h  i n  p a r a 9 r a 2 h s  2 and 3 o f  t h e  F i n d i n g s  of  F a c t ,  which - 
s u b s t a n t i a l l y  r e l a t e  t o  t h e  p r a c t i c e  of  d e n t i s t r y  and e v i n c e  
a v i o l a t i o n  o f  s t a t e  lax i n  r e g a r d  t o  t h e  making o f  f a l s e  
s t a t e n e n t s  and r e p r e s e n t a t i o n s  i n  t h e  p r e 2 a r a t i o n  and sub- 
m i s s i o n  of  c l a i s s  s e e k i n g  r e i r b u r s e n e n t  from t h e  S t a t e  o f  
Wiscons in  ::edical A s s i s t a n c e  P r o q r a n  w i t h  i n t e n t  t o  rnislead 

- and d e f r a u d ,  i s  g u i l t v  o f  u n ~ r o f e s s i o n a l  conduct  w i t h i n  t h e  
meanin$ of sec., 4 4 7 . 0 5  ( 3 )  (a )  , S t a t s .  , and sec. 4 4 7 . 0 7  ( 5 )  , 
S t a t s . ,  c o n d c c t  u r i b e c c ~ ~ i n q  a p r o f e s s i o n a l  p e r s o n ,  and he  i s  
t h e r e f o r e  s u b j e c t  t o  d i s i p l i n a r y  a c t i o n  by t h e  D e n t i s t r y  
Examining Board p u r s u a n t  t o  s e e .  447.07, S t a t s .  

3. H e r b s t ,  h a v i n g  been c o n v i c t e d  o f  t h e  c r i m e s  se t  
f o r t h  i n  p a r a 5 r a ~ h s  2 and 3 of t h e  F i n d i n g s  o f  F z c t ,  h a s  
'been c o n v i c t e d  o f  c r i n e s  i n v o l v i n g  r .o ra l  t u r p i t u 5 e  w i t h i n  t h e  
meaning o f  ssc. 4 4 7 - 0 7 ( 2 ) ,  S t a t s , ,  and he  i s  t h e r e f o r e  s u b j e c t  
to d i s c i p l i n a r y  a c t i o n  by t h e  D e n t i s t r y  Examining Board pur-  
s u a n t  t o  see. 3 4 7 . 0 7 ,  S t a t s .  

? ORDER 

NO\?, T H E E F O 3 E ,  I T  I S  ORGERED, t h a t  t h e  i i c e n s e  of  
DAVID L. HE=-ST t o  2 r a c t i c e  d e n t i s t r y  i n  t h e  S t a t e  cf Vis- 
e o n s i n  ($5001177) s h a i l  b e ,  and hereby i s  XEVOKED, e f f e c t i v e  
t h i r t y  days  a f t e r  t h e  d a t e  of t h i s  d e c i s i o n  and ~ r d e r ;  

IT I S  FURTHER OEIT>SY.ZD t h a t  David E. Herbs* may n o t  apply 
far l i c e n s u r e  i n  d e n t i s t r y  f o r  one  (1) y e a r  from t h e  e f f e c t i v e  - 
date of h i s  l i c e n s e  r e v a c a t i o n ,  and h e  s h a l l  b e  r e q u i r e d  t o  
d e m o n s t r a t e  q u a l i f i c a t i o n  t o  p r a c t i s e  by examina t ion ,  in -  
c l u d i n g  c l i n i c a l  and l a b o r a t o r y  a s p e c t s ,  as  p r e s c r i b e d  by 
the  D e n t i s t r y  Examining B o a r d , a t  t h e  t i m e  of a p p l i c a t i o n ,  - 

Dated t h i s  22nd day o f  October  I 1981. 

DENTISTRY E INING BOARD 

BY: 

MEMO : 

T h i s  d i s c i p l i n a r y  p r o c e e d i n g  was com.enced b e f o r e  the 
D e n t i s t r y  Examining Board a g a i n s t  David L. H e r b s t ,  D . D . S . ,  



b a s e d  upon his c r i a i x a l  c o n v i c t i o n  i n  C i r c u i t  Cour t  f o r  
Mar i r i e t t e  County,  a f t e r  t r i a l  Sy *jury,  upon e i g h t e e n  c o u n t s  
o f  f a l s e l y  o b t a i n i n 7  s t a t e  z e d i c a l  a s s i s t a n c e  reirnburse- 
rnents f o r  2 a t i e n t  c a r e ,  Seventeen  o f  t h e  c o u n t s  were f e l o n i e s ,  
one  was a mis2ezeanor .  The forrcal  Answer f i l e d  i n  t h i s  m a t t e r  
a d m i t s  t h a t  a ju2q r . sn t  of c o n v i c t i o n  was e n t e r e d  a g a i n s t  D r ;  
H e r b s t  by t h e  t r i a l  c c u r t  on S e 2 t e n b e r  30, 1980. (See 
p a r a g r a ~ h s  2 and 3  o f  t h e  C o a g l a i n t ,  and pa ragraph  1 o f  t h e  

. Answer.) D r .  H e r b s t  i s  a p p e a l i n g  h i s  c o n v i c t i o n  t o  t h e  
Wiscons in  Cour t  o f  Appeals .  

A t  t h e  d i s c i 2 l i n a r y  h e a r i n g  ~ e k b s t  t e s t i f i e d  a s  t o  t h o s e  
matters  which he  b e l i e v e d  t o  b e  r e l e v a n t  t o  t h e  d i s c i p l i n e  
t o  b e  irnpossd, i f  any ,  by v i r t u e  o f  h i s  c r i m i n a l  c o n v i c t i o n ,  
H e r b s t  a l s o  x-.oved t -ha t  t h i s  p r o c e e d i n g  b e  d i s n i s s e d  s i n c e  
h i s  c r i m i n a l  c o n v i c t i c n  i s  b e i n g  appea led .  

It i s  t h e  c o n v i c t i o n  o f  H e r b s t ,  and not the c o m i s s i o n  
o f  s p e c i f i c  a c t s ,  which c o n s t i t u t e s  t h e  s x b s t a n c e  of  t h i s  

- d i s c i ? l i n a r y  a c t i o n .  H i s .  S t a t s .  sec. 4 4 7 . 0 7 ( 2 )  p r o v i d e s :  

The e x a n i n i n g  board  nay reprimand o r  may 
l i m i t ,  sus2end o r  revoke  t h e  l i c e n s e  of 
o n e  c o n v i c t e d  of  2 e r i n e  i n v o l v i n g  r , o r a l  
t u r p i t u d e ,  of which t h e  r e c o r d  o f  c c n v i c t i o n ,  
or a copy c e r t i f i e ?  by t h e  c l e r k  o r  j u d g e '  
of t h e  c o u r t ,  s h a l l  b e  c o n c l u s i v e  e v i d e n c e .  

H e r b s t  a r q u e s  t k a t  Y e  h a s  n o t  been " c o n v i c t e d "  w i t h i n  
the  meaning o f  sec. 4 4 7 . 0 9 ( 2 ) ,  S t a t s . ,  s o  as t o  g i v e  t h i s  
b o a r d  a u t h o r i t y  t o  i n p o s e  d i s c i p l i n e ,  s i n c e  t h e  s t a t u t e  
s h o u l d  a p p l y  c n l y  t o  ' ' f i n a l "  c o n v i c t i o n s ;  that i s ,  con- 
v i c t i o n s  f i n a l i z e d  by t h e  u l t i m a t e  r e s o l u t i o n  of  an a p p e a l ,  
C o n v e r s e l y ,  compla inan t  t a k e s  t h e  p o s i t i o n  t h a t  Herbs t  
i s  ""convic ted"  w i t h i n  t h e  meaning o f  see. 4 4 7 , 0 9 ( 2 ) ,  S t a t s . ,  

* due t o  t h e  i n i t i a l  d e t e r m i n a t i c n  of  g u i l t  made by t h e  j u r y  
at t h e  c r i m i n a l  t r i a l ,  and t h a t  t h e  c o n v i c t i o n  shouli!. b e  
given f u l l  f o r c e  and e f f e c t  by a d m i n i s t r a t i v e  a g e n c i e s  such  
as t h i s  board .  Respondent con tends  t h a t  c o m p l a i n a n t ' s  
i n t e r p r e t a t i o n  of s e e .  4 4 7 . 0 7 ( 2 ) ,  S t a t s , ,  r e n d e r s  t h e  s t a t u t e  
u n c o n s t i t u t i o n a l  as c o n t r a r y  t o  t h e  g u a r a n t e e  o f  due p r o c e s s  

- sf law. 

The i s s u e  p r e s e n t e d ,  t h e n ,  i s  whe the r  an  i n d i v i d u a l  
s t a n d s  " c o n v i c t e d "  w i t h i n  t h e  meaning o f  sec,  4 4 7 . 0 7 ( 2 ) ,  
S t a t s . ,  a t  t h e  t i m e  o f  t h e  i n i t i a l  a d j u d i c a t i o n  o f  g u i l t  
i n  t h e  c o u r t  o f  f i r s t  i n s t a n c e ,  o r  onby a f t e r  t h e  e x h a u s t i o n  
of t h e  p r o c e d u r e  f o r  appea.1. 

The p r imary  s 
o f  a s t a t u t e  

o u r c e  f o r  c o n s t r u i n g  t h e  
i s  t h e  l anguage  o f  t h e  s 

i n t e n d e d  applica- 
t a t u t e  i t s e l f .  



- ~llingson v. ILH3 D e ? a r t r e n t ,  9 5  Wis. 2d 7 1 0 ,  713, 291 N.W. - - 
2d 6 4 9  (1929) ; : :e~ i . r -c~-~c- .~ :z r2s  P. f~. v. Public Serv. Corn-, 
8 Wis. 36 582, 591, 99 X.P:.2d 821 (1939). Prior to review- 

C ' ing matters outside ~ n e  statutory language in order to 
deternine the neanin~ intended by the iegislature, the 
statute itself r.zst reveal so;;.- mbiquity. State v. Kenyon, 
85 tjis. 2 6  35, 49, 270 Xe!.:.2d 160 (1978). :?hen the staiutory 
language is clear and unarSiguous, the intention of the 
legislature is to be deri-~ed by giving the language its plain, 
ordinary acd acce2:ed zeaning. State v. 3Jendoza, 96 Wis. 2d 
106, 114, 291 t?.F.?.2d 478 (1980). 

The tern "convicted", as-used in sec. 4 4 7 . . 0 7 ( 2 ) ,  Stats., 
is not aribiqrous. The statute gives this board authority 
to impose disci3line. in a case such as this, on the basis 

. of the initial adjuCication of guilt to criminal charges. 

Within the criminal statutes of this state, a "con- 
viction" refsrs to the initial deternination of guilt at the 
trial levei. (See, e.g., sec. 969.01, Stats., right to bail 
before and acter canviction: see. 972.15, Stats., trial 
court ~ a y  order a presentence investiqation after conviction: 

. S ~ C .  973.12, Stats., sentencing of a convicted reprcater.) 
When the crixinal statutes provide ris*ts or procedures 
accruing after the initial deceraination of guilt, the 
tern "conviction" is nodified or used in conjunction with 
other langurgo. (See. e.~., sec. 971.02, Stacs., zotions for 
n post-conuicrion" relief; sec. 974.06, Stats.. post-convic- 
t i o n f 1  procedrre; sec. 972.13, Stats., requirement and form 
of entry of "juegnent of conviction' by trial courc after 
determination of guilt.) Had the legislature intended that 
an individual not stand "convicted' until after the result 
of appeal is known, under sec. 447.07(2), Stats., or other 
statutes, it would have so provided. The plain, ordinary 
and accepted meaning of the language used in sec. 447.07(2), 
Stats., does not contemplate the result respondent desires, 

c his analysis of sec. 447.07 ( 2 )  , Stats. , is consistent 
with the policy of the legislature as expressed in another 
statute concerning the authority of licensing agencies to 
take disciplinary actions against licensees with an arrest 
or convicticz record. Section 111.32(5)(h)2.a., Stats., 
expressly permits those licensing agencies w i t h  proper 
statutory authority, and in appropriate circurnstances,to 

refuse to employ o r  license, or t o  bar or 
terminate from employment or licensing, any 
person who is subject to a pending criminal 
charge if the circumstances of the charge 



substantially relate to the circumstances 
of the particular job or licensing activity. 

It would not be logical to sugqest the legislature intended 
that disci?linary proceedings Kay result from a mere arrest, 
but not after a findins of guilt beyond a reasonable dcubt 
upon the charges. Statutes should not be construed to 
reach such unreaso~able results. Larson v. IEH? Department, 
76 Wis. 2d 595, 609, 252 N.W.2d 33 (1977)- 

Finally, it rnust be recosnizedthat the record of - 
conviction is ccn~lcsi-~~e proof under sec. 447.0712), Stats., 
that a licensee has B e s n  "convicted", so as to authorize 
this' board to r a k e  d i s c i r ~ l i s a r y  action. In this case, 
responeent concezes tkzt a juagrrent of conviction was entered 
by the court in the criz.inal proceedinps. The judgrrent of 

IQ conviction indicates that Herbst has Seen convicted." 
See secs. 957.02(8) and 972.13, Stats. Although neither the 
statutes nor rnles of this board specificafly Zefine the 
phrase "record of conviction" contained in sec. 447.07 (2) , 
Stats., sec, 111-32 ( 5 )  (h) , Stats., provides, in part: 

The term "conviction record" includes, but 
is not limited to, information indicating 
that a person has been convicted of any - .  felony, m~sce~eanor or other offense, 

- placed cn proSation, fined or paroled 
pursuant to any law enforcement or military 
authority. 

A "judgment of conviction", then, constitutes con- 
clusive infoAqation indicating that Herbst presently stands 
"convicted" within the neaning of sec. 447.07(2), Stats., 
given the current state of: his conviction record. 

Respondent contends that see, 4 4 7 . 6 7 ( 2 ) ,  Stats,, as 
construed, is unconstitutional. It is well established 
that an administrative agency, such as this board, may not .. 
question the constitutionality of statutes which the 
legislature has mandated the agency to enforce. Omernick v. 
Depart~ent of Natural Resources, 100 Wis. 2 d  234, 2 4 7 ,  301 
N.IC.2d 437 ( i 9 S l j  ; :;&rshz.fsJ;v v. The Jeurnal Co., 63 Wis. 2d 
130, 147, 216 N.W.2d 197 (1974); Wendlanct v, Industrial 
Comm., 256 Ifis, 62, 67, 39 NeSq.2d 554 (19491. Accordingly, 
respondent's constitutional argument should not be considered 
by this board. 

However, it should be noted that all statutes are pre- 
sumed to be constitutional and the party challenging a 
statute has the burden of proving its unconstitutionality 
beyond a reasonable doubt. Moedern v. PlcGinnis. 70 Wis. 2d 



. . 
1056, 1068, 2 3 6  N.W.2d 240 (1975). Respondent's authority 

- for his position is the recent Un3.ted States Supreme Court 
case, Allen u. IlcCuzrx - 7 r  - U.S. - ,  101 S ,  Ct. 411. 

P 

Generaill. sza:es, held that a determination in a 
state conrt that an incividual had not been subject to 
an unconstituticr,al search and seizure by police, was 
binding cscn a fezeral court in consiZering a subsequent 
action brcu;ht by the indivizual under the civil rights 
statutes, Sased uTon ?he doctrine of collateral estoppel. 
This is not the issue presented in this proceeding. 

- The crizes of w5fch Herbst was convicted contain inherent 
elements of r.oral turg 

T.7 - ~ x ~ i n e r s ,  29 **is, 26- 
pondent a<~.its that th 

it~se. Lee v. State 3oard of Dental 
330, 335, 139 N.X,2d 6 1  61966). Res- 
e crines were coixvitted in the course - 

of his practice of dentistry and substantially relate to 
dental practice. See, sec. 111.32 (5) (h) 2 . b . ,  Stats. , and 
paragra2hs 4 and 5 of the Co~plaint and paragraph 1 of the 
Answer. Tke prirnary issw before this 5oar6, then, is the 
appropriate Ziscipiine, if any, to be imposed. 

The interrelated ?urposes for i9posin.g discipline in 
a case such as this are 1) to promote the rehabilitation 
of the licensee, 2) to protect the public, and 3) to 
deter other licensees fron engaginq in similar conzuct. - State v. 315ric:?, il Tiis. 2d 2 0 6 ,  237 N . V i . 2 d  6 8 9  (1976). 
Punishixnz of  he iicensee is not a proper consideration. 
State v. :.lzcIztl-re, 4 i s .  2d 481, i64-~.>:.2d 235, 0-969). 

It is deterxized that Herbst's license to practice. 
dentistry be revoked and that he may not reapply for such 
license for one year, based upon the following considerations: 

1, The conviction of Herbst evinces conduct which is 
extremely serious and repetitive, The actions of Herbst 
were not isolated incidsnts, but rather spanned several 
mnths and involved numerous patients. 

5 - 
2, The misconduct was intentional, and is such as to 

bring disrepute upon the dentistry profession as a whole. 

3. This board must emphasize to its licensees the 
serious nature of filing false claims for reimbursement from 
the State Nedical Assistance program, and render disciplinary 
measures coextensive with an effective public disapproval of 
such conduct. 

4. There has been no 'credible showing of the presence 
of mitigating circumstances surrounding the conviction which 
substantially offsets the discipline determined. 



5. N o t h i n g  s h o r t  of l i c e n s e  r e v o c a t i o n  i n  t h i s  case 
woul6 o f f e r  s a f f i c i e n t  r e c o g n i t i o n  o f  t h e  ~ n p r o f e s s i o n a l  
c o n d u c t  i n - ~ o l v e e ,  o r  adequatel:? p r o t e c t  the p u b l i c  f r o m  
s i m i l a r  cor .dcc t  by others. Derf ibnst ra t icn of q u z l i f i c a t i o n  
t o  p r a c t i c ~  l e n t i s ~ r : ~  after a one-year  h i a t u s  i s  n e c e s s a r y  
t o  protect  t h e  i n t e r e s t s  o f  t h e  p u b l i c .  

DENTISTRY EXA24INING BOARD 


